Critical Review

- Some Postulates of Biblical Criminal Law (by Moshe Greenberg) -
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1. Introduction

In his essay Moshe Greenberg tells us the various unique features of Biblical law. Biblical law
has a long history to be formed completely as the present form. Moshe Greenberg discusses the
postulates which have influenced the Biblical law, and he tells that the specific postulates, which
had been derived from the religious and cultural uniqueness of Israel. It created the unique
features of Biblical law, and these features were distinguished from the Mesopotamian law and
culture. And for this study, he criticized the literary-historical method. He adapted the so called,
the approach of commentator in his research. In this reflection paper, I give the summarized

research of Greenberg, and I consider the value of his research with some views on Biblical law.

2. The Methodological Problem for the Interpreting of the Biblical Criminal Law.

In this essay Greenberg discusses the postulates of Biblical criminal law. Moshe Greenberg
tries to interpret the Biblical law by the approach of commentator. The methodological problem
could be raised here: could we consider Biblical law as the historical collection which had been
accumulated through the long history or as the coherent and complete law book made by the
specific intention? Greenberg is focused on the latter. He criticizes the literary-historical

approaches for the study of Biblical law. He said that these approaches were focused on only the



discrepancies of the laws to reveal the historical development of the Biblical laws in the
backgrounds of the ancient near east world. Greenberg, however, tries to concentrate on the
unique features of the present form of Biblical law as the unified and coherent form of the law
code. This attitude could be also adapted to the study of Hammurabi's law code. There are also
many contradictions in this law code, but all the laws were collected by consistent intent and it
was interpreted in Babylonian court. In this sense, Greenberg thinks that focusing only on the
discrepancies of the laws does not reveal the unique features of Biblical law.

However, we could ask the chronological question about Biblical law. Was Biblical law
completed in its present form since the early period of Israel? And was it well known to all the
people of Israel? Greenberg adapts a similar method from Hammurabi's law code to Biblical law.
As Greenberg said, Hammurabi's law code was actually interpreted in Babylonian court. But in
the case of Biblical law, it is doubtful. For example we cannot be sure that the law of Jubilee was
actually performed in the history of Israel (ABD #3 1207-8; Phillips 78-79). This law could be
considered as the expression of social ideology of Israel, rather than as the real law interpreted in
the court of Israel. Thus we cannot ignore the possibility of a later dating of Biblical law. Of
course the Covenant law seems to include the very early laws, but the law code might be
redacted and embedded in the later source of Torah (Durham, 317) by specific theological
intention (Levinson, 33). In this sense, most part of Biblical law could be considered as the
expression of the ideology of Israelite religion (Jackson, 29; cf. Fitzpatrick, 113-45). Of course we
cannot say that all the laws were not adapted to the actual court.

I think the approach of commentator should be supplemented by the literary-historical
method to investigate the actual usage of Biblical law in the court of Israel. But it is clear that
Greenberg's research method gives us a very important result of study for understanding of the

unique features of Biblical law.



3. The Differences between Biblical Law and Mesopotamian Law according to

Greenberg.

Greenberg tries to discuss the postulates of law on the grounds of the following
considerations: first, the insistence upon proper discriminations, and second, upon viewing the
law as the expressions of underlying postulates or values of cultures.

Greenberg tells about the differences between Biblical law and Mesopotamian law. Each law
has a different concern about the origin and sanction. The sanction of Mesopotamian law was
originated from the king. The law code was made according to the political ideology of the ruler
and only the king has the authorized power of forgiveness. Thus the purposes of the
Mesopotamian laws are limited to the realm of politics and the secular affairs. On the other
hand, in Biblical law God is the fountainhead of the law. No rulers including Moses and the
kings of Israel were involved in making Biblical law, and the authority of forgiveness is only
given to God. Therefore, Biblical law has both religious and secular features, and law includes
not only secular justice, but also it includes sanctifies and realizes the righteousness of God.

Greenberg discusses the differences of the law about homicide. In Biblical law, homicide is
punished by death (Ex 21:12ff; Num 35:31). Except manslaughter, all kinds of intended killing
are punished by death. In Mesopotamian law, however, the community of the victim has the
right to accept the offender as a new member for ransom. It means the compensation of the
number or property instead of the life.

Greenberg says that some would think that this phenomenon reflects the process of the

development of the law in Mesopotamia, but he alleges that Biblical law does not follow the



same process of Mesopotamian law. The basic postulate of Biblical law is the supreme value of
the human (Gen 9:5f; Gen 1:27). On the other hand, the law of Babylon concerns the right of
property more than life. The culpability of murder could be replaced by the property, but the
culpability of violating the other's property was to be put to death.

And Greenberg tells about vicarious punishment. The Mesopotamian law allowed sentencing
the vicarious punishment to the criminal and his related people in wide range of crimes. The
Mesopotamian law assumes that the powers of the god and of man are not different. If the god
can give the curse and the punishment to the criminal and his related people, the man also can
give vicarious punishment.

In Biblical law, however, vicarious punishment was adapted differently according to the type
of crime. If the crime is a secular one, vicarious punishment is not allowed (Deu 24:16; Ex
21:31). The special individuality was originated from God, so no one transcends the rule made
by God. Vicarious punishment was allowed only in the case of violating the dignity of God (Josh
7; 2Sam 21). Only God can punish the criminal and his community.

As we see above, Greenberg insisted the postulates of Biblical law are distinct from
Mesopotamian law by adducing many evidences. However some scholars criticized his way of
view. (Jackson, Welch) They think that Greenberg just tried to adapt his hypothesis on the
limited evidences. Greenberg said that Biblical law is lenience to the crime of property while
Mesopotamian law is very severe because Mesopotamian culture prefers the value of property to
the life of human. However when comes to Hittite law, all of theft offences punished by
penalties less than death. (Jackson, 41)

Even though the evidences of Greenberg seem to be not enough, the unique features of
Biblical law are very evident. There were various types of the law in Mesopotamia. The

community of Israel would know those and accept those somehow. I think the Biblical law was



built by the specific tendency, which prefers the authority of God and the value of the life.
Biblical law looks like a collection of the laws which derived from Mesopotamian law, but it was

built as a unified book by unique and coherent intention.

4. Some Evidences about Biblical law in the Bible.

These postulates which Greenberg found in Biblical laws are very plausible and a valuable
result of study. However can the ideas of Greenberg be always adapted in the whole Bible? I am
supposed to suggest some narrative passages of the Bible to show actual Sitz im Liben of the
Israelite law.

The first passage is the story of the rape of Dinah (Gen 34:1-31). Dinah was raped by
Shechem, son of Hamor the Hivite. The compensation that Hamor suggested was a kind of
ransom by the marriage and the sharing of their land with Jacob and his family (vv.8-12). It
seems that Jacob agreed with this suggestion, because Jacob was angry with their sons for
breaking the agreement with Hamor (v.30). According to Biblical law, if the virgin is raped by
offender, the offender should accept her as a wife and pay ransom to her father (Ex 20:16-17;
Deu 22:28-29). If the woman has the husband or she is betrothed, the punishment becomes
much more severe (Lev 20:10; Deu 22:22-27). In this regard, Israelite law and Mesopotamian law
seemed to share some common laws since the early period of Israel. However, in this passage
there is also unique tradition of Biblical law: circumcision (v.14). Even though they might be
influenced by Mesopotamian law, they also had their own traditional law distinct from
Mesopotamian law.

And Simeon and Levi broke the agreement with Hamor and they killed all the men of Hamor's



family. The punishment was capital and also vicarious for the sexual offence to virgin. The deeds
of Simeon and Levi were close to the law of talion. We might know that there were various types
of laws and they adapted the specific laws according to their situation. Jacob followed the laws of
Hamor for surviving (v.30) but Simeon and Levi followed the talion for securing their own
proud (v.31). Thus we can see that Israel might not have a unique criminal law distinct from
Mesopotamian law except the religious law of a circumcision in its very early period.

The second passage is the narrative story of King David and the prophet Nathan (2Sam
12:1-18). Nathan accused someone for violating the properties of a poor person in front of
David. We could imagine that the king would involve as a judge in the court. We can find this
special role of the king also in the period of Solomon (1King 3:16-28; 7:7). As soon as David
heard it, David sentenced the pecuniary penalty to the criminal (v.5 does not mean death
penalty, McCarter, 299). However we cannot say this judgment reflects the unique feature of
Biblical law because the pecuniary penalty for the violating of properties also existed in some
Mesopotamian laws (Jackson 41). So it's not clear whether David had the unique law or
Mesopotamian law. But at least David didn't feel guilty for making Uriah dead and taking his
wife. David was free from liability because he was a king. In other words, he was ignorant of the
unique sanction of Biblical law. Only after Nathan's oracle, David realized that the authority of
the law was derived from God, not from a king. (v.13)

The prophet Nathan accused David of the murder and adultery. The judge was God, not
Nathan (2Sam 12:7b). David was accused of despising God, and vicarious punishment was given
to him. But also forgiveness was given to David after his repentance. In Biblical law, forgiveness
is the right of God alone as Greenberg said. The law of God was adapted to David by the
prophet Nathan. This court was no longer a secular one. It was changed into prophetic court by

the oracle of Nathan. We can see that the parallel of the secular law and Biblical law in David's



court. But in this passage, the focus of the story leads us to the priority of the Biblical law.

The third passage is the story on the vineyard of Nabhot (1Kings 21:1-21). King Ahab asked
Nabhot to sell the vineyard. But Nabhot refused the request of the king because God forbid it.
Ahab couldn't do anything about it. In Biblical law, God is prior to the human kingship and the
king is restrained in the power of law (Deu 17:19). It presumes he might know and respect this
rule. But Jezebel intervened in the king's plan. She killed Nabhot and took the vineyard. Because
the kingship of Mesopotamia was close to the divine authority and the king was the
fountainhead of the law (Westbrook, 11), he might not be punished for his crime. However,
prophetic judgment was given to Ahab by Elijjah. Ahab and his wife and all the men that
belonged to him would be killed. It was vicarious punishment to the whole family of Ahab. Even
though God forgave Ahab, the punishment for his sons was still valid (v.29). In this passage we
can find the conflict between the Biblical law and Mesopotamian law. The Bible also focuses on
the priority of Biblical law to Mesopotamian law.

In these narrative passages we can consider that Mesopotamian law had influenced the society
of Israel during very long periods. In other words, the law system of Israel could not be
separated from Mesopotamian law. In the period of Jacob, the distinction between Biblical law
and Mesopotamian law night not be clear. In the period of David, the secular ruler was not
familiar with Biblical law but it was kept by prophetic traditions. And in the period of Ahab, the
ruler knew the divine authority of the law and it was also still kept by prophetic tradition. But it
was sometimes violated by different legal tradition.

Mesopotamian law and Biblical law might coexist and cause the trouble. Especially, there are
many common laws between Mesopotamian law and Biblical law. Thus it is certain that
Mesopotamian law would affect to the realm of the secular court of Israel (ABD #4, 243).

Sometimes secular judges or kings failed to sustain the justice of God by this secular law. It was



a kind of threatening to the religious tradition of Israel. Then the prophets who kept the
tradition of Biblical law appeared and tried to amend the wrong judgment of the secular judges
or the kings (Falk, 16; ABD #4, 244-5).

Biblical law has the ideal feature more than Mesopotamian law. Some laws like Jubilees might
not be performed due to an unrealistic feature. Thus it is doubtful that the special feature of
Biblical law always took the main role in the secular court of Israel. I think the Biblical law is the
accumulation of the long historical works for building the ideology of Israel. The fact that the
basis of Biblical law was derived from Mesopotamian law is undeniable. The influence and
power of the Mesopotamian law code was very strong. Thus it's hard to imagine that early Israel
overcame the strong influence of Mesopotamian law and had formed and kept its own tradition
since its very early period. However in the history of Israel, Mesopotamian law had been
amended by the religious ideology of Israel. The religious ideology of Israel was God-centered
ruling. This unique ideology was totally distinct from Mesopotamian law and it created the

unique features of Biblical law.

5. Conclusion - the value of the research of Greenberg.

The research of Greenberg gives good insight for understanding Biblical law as coherent law
code. It is clear that the present form of the Bible reflects theological intent. It is also the case of
Biblical law. As a unified and coherent law code, Greenberg found that Biblical laws have the
unique postulates and ideology of Israel distinct from Mesopotamia. The severity on homicide
and adultery and the tolerance on the violation of property show the religious and ideal features

of the Biblical law.



Law is not just the collection of rules. Law controls and sustains the order of society thus it
also reflects the direction of society. The uniqueness of Biblical law teaches us what the
postulates of the Bible were. Even though the shape of Biblical law is different with modern law,
it gives important teachings to us: the limitation of power of prejudiced people, the supreme
value of human life, the respect for the authority of law, etc.

However whether these features actually had affected the ancient society of Israel is another
matter. We should ask these questions: When were Biblical laws formed completely formed as
their present form? Before completing the law code, in which form were the laws kept? Are there
evidences of later amending to the narrative stories related with the law? For the resolution of
this problem, the research of Greenberg should be supplemented by the historical-literary

method.
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